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STATEMENT OF THE | SSUE

The issue in the case is whether the conditions that
Respondent inposed on Petitioner's license as a physician

viol ate Sections 458. 301, 458.311(5) and (8), and 458.331(1)(c),



(s), and (2), Florida Statutes (2001). (Al section references
are to Florida Statutes (2001) unless otherw se stated.)

PRELI M NARY STATEMENT

On Decenber 18, 2001, the Departnent of Health, Board of
Medi cine ("the Board"), issued its Order licensing Petitioner to
practice nedicine in the state. However, the Board inposed
certain conditions on the license that require Petitioner to
undergo psychiatric nonitoring, counseling, and treatnent for
two years pursuant to a mandatory Physician's Recovery Network
(PRN) contract. Petitioner tinely requested an adm nistrative
hearing to challenge the inposition of conditions on his
i cense.

At the hearing, Petitioner presented the testinony of eight
wi t nesses and subnmitted one exhibit for adm ssion into evidence.
Respondent presented the testinony of one wi tness and submtted
one joint conposite exhibit with Petitioner for adm ssion into
evidence. The identity of the witnesses and exhibits, and any
attendant rulings, are set forth in the Transcript of the
hearing filed on April 4, 2002.

On April 2, 2002, Petitioner filed and served his request
for official recognition of certain excerpts of the Florida

Adm ni strative Wekly relating to noticed neetings of the Board.

The request for official recognition is granted.



By Order dated April 15, 2002, the ALJ granted an Agreed
Motion for Extension of Tine to File Proposed Reconmended Orders
by May 1, 2002. Petitioner tinely filed his Proposed
Recommended Order (PRO) on April 17, 2002. Respondent tinely
filed its PRO on May 1, 2002.

FI NDI NGS OF FACT

1. Petitioner is a licensed physician in Florida. The
Board |icensed Petitioner on Decenber 20, 2001.

2. The Board inposed several conditions on Petitioner's
Iicense pursuant to a mandatory PRN contract. In relevant part,
the conditions require Petitioner to undergo psychiatric
nmoni tori ng, counseling, urinalysis, and treatnent for two years.

3. The Board nust exercise any specific statutory
authority to inpose conditions on Petitioner's license in a
manner that inplenments the |egislative purpose and intent for
the act expressed in Section 458.301. Section 458.301 provides,
in relevant part:

The Legi slature recogni zes that the practice
of medicine is potentially dangerous to the
public if conducted by unsafe and

i nconpetent practitioners. . . . The
primary | egislative purpose in enacting this
chapter is to ensure that every physician
practicing in this state neets m ni num

requi renents for safe practice. It is the

| egislative intent that physicians who fall
bel ow m ni mum conpet ency or who ot herw se

present a danger to the public shall be
prohi bited frompracticing in this state.



4. Section 458.301 essentially prescribes two purposes for
the inposition of conditions on Petitioner's license. The
condi tions nust address either the m nimumrequirenents for
conpetency or sonme danger to the public.

5. Respondent does not contend that Petitioner is
i nconpetent or falls below the m ni num conpetency required to
practice nedicine in the state. Respondent stipul ates that
Petitioner neets the m ni num conpetency requirenments for
i censure.

6. The conditions inposed by the Board on Petitioner's
license nust inplenent the remaining |egislative purpose in
Section 458.301. The conditions nust ensure that Petitioner is
not a danger to the public.

7. |If Petitioner were a person "who otherw se present[s] a
danger to the public,"” irrespective of the conditions on his
| icense, Section 458.301 does not state that the | egislature
intends for the Board to inpose conditions on Petitioner's
license. Rather, Section 458.301 provides that Petitioner

"shall be prohibited frompracticing in this state.” (enphasis

supplied) Therefore, the conditions inposed on Petitioner's
i cense nust be reasonably necessary to ensure that Petitioner
is not a danger to the public.

8. Petitioner may prevail in this case through two

alternative courses. Petitioner may show that he is not a



danger to the public and that the conditions inposed on his
license do not inplenent any rel evant |egislative purpose in
Section 458.301. If Petitioner were unable to show that he is
not a danger to the public in the absence of a conditional
license, Petitioner may prevail by showing that the specific
conditions inposed on his license are not rationally related to
t he potential danger and, therefore, do not inplenent any

rel evant | egislative purpose in Section 458. 301.

9. Respondent relies on Sections 458.311(5) and 458. 331(2)
as the specific statutory authority to i npose conditions on
Petitioner's license. For reasons stated in the Conclusions of
Law, Section 458.311(5) is the relevant | egal authority for the
conditions at issue in this case.

10. Respondent relies on the | ast sentence of Section
458. 311(5) and Section 458.311(8) to inpose conditions on
Petitioner's license. The last sentence in Section 458.311(5)
states:

When the board finds that an individual has
commtted an act or offense in any
jurisdiction which would constitute the
basis for disciplining a physician pursuant
to s. 458.331, then the board nmay enter an

order inposing one or nore of the terns set
forth in subsection (8).



Section 458.311(8)(c), in relevant part, authorizes the Board to
i mpose:

such conditions as the board may
specify, including, but not limted to,
requiring the physician to submt to
t r eat ment

11. Respondent alleges that Petitioner conmtted an act or
of fense that constitutes a basis for disciplining Petitioner
pursuant to Section 458.331(1)(c) and (s). Section 458.331(1)
provides, in relevant part, that the followi ng acts constitute
grounds for disciplinary action:

(c) Being convicted or found guilty of, or
entering a plea of nolo contendere to,
regardl ess of adjudication, a crine in any
jurisdiction which directly relates to the
practice of nmedicine or to the ability to
practice nedicine.

* * *

(s) Being unable to practice nmedicine with

reasonabl e skill and safety to patients by
reason of illness or use of alcohol . . . or
as a result of any nental . . . condition.

12. On June 1, 1997, a |aw enforcenent officer arrested
Petitioner in the Ybor Gty district of Tanpa, Florida, for
driving under the influence of alcohol (DU ). On Novenber 23,
1997, | aw enforcenent personnel charged Petitioner with
m sdenmeanor assault in Hillsborough County. The Hillsborough
County State Attorney dism ssed the DU charge, and the court

found Petitioner guilty of assault.



13. Neither the DU charge nor the assault conviction are
directly related to either the practice of nedicine or the
ability to practice nedicine wthin the neaning of Section
458.331(1)(c). Neither incident has adversely affected
Petitioner's treatnent of his patients.

14. Petitioner entered the residency programin genera
surgery at the University of South Florida College of Medicine
(USF) on July 1, 1996, and conpleted the programon June 30,
2001. The DU charge and assault conviction occurred
approximately 12 and 17 nont hs, respectively, after Petitioner
entered the residency program After the last incident on
Novenber 23, 1997, Petitioner successfully conpleted the
remai ning 43 nonths of the five-year residency program at USF
O the six medical graduates who entered the residency program
on July 1, 1996, Petitioner was the only entrant to successfully
conplete the program During the residency program Petitioner
wor ked between 100 and 164 hours a week and safely conpleted
approximately 1,336 operative procedures w thout endangering any
of his patients. After successfully conpleting the residency
program and obtaining his license to practice, Petitioner has
worked at the Gessler Cinic in Wnter Haven, Florida.
Petitioner has safely conpleted an average of 100 surgeries a

week wi t hout endangering any of his patients.



15. The DU charge and assault conviction are isol ated
incidents. The surrounding facts and circunstances do not show
that either incident is directly related to either the practice
of nmedicine or the ability to practice nedicine.

16. The arresting officer in the DU charge failed to
procure any sanple of either breath or blood to indicate
Petitioner's blood al cohol |level. Petitioner requested |aw
enf orcenent personnel to test his blood al cohol |evel.

The Hi |l sborough County State Attorney's office dismssed the

case by Noll e Prosequi .

17. Respondent stipulates that Petitioner is not a
substance abuser. The requirenent in the PRN for urinalysis is
not rationally related to any potential danger to the public
from substance abuse and therefore exceeds the scope of
| egislative intent in Section 458. 301.

18. On Novenber 23, 1997, |aw enforcenent personnel
charged Petitioner wth m sdeneanor assault in Hi Il sborough
County. The charge arose out of a verbal altercation between
Petitioner and another notorist in Tanpa, Florida, approximtely
six nonths earlier in May, 1997. The notorist "cut-off"
Petitioner on his notorcycle while Petitioner was on a date with
his girlfriend. At the next intersection, Petitioner and the

not ori st exchanged | oud verbal insults. No physical violence



was involved, and the participants were separated at all tines
by a | ane of traffic.

19. Petitioner appeared for trial of the assault charge on
March 4, 1998, without a |lawer. Petitioner failed to call his
principal witness, |ost the case, and was convicted of
m sdemeanor assault. The court placed Petitioner on probation
for a period of three nonths. Petitioner successfully conpleted
t he probation on June 1, 1998.

20. Neither the DU charge nor the assault conviction
evince a potential danger to the public fromthe practice of
medi cine within the neaning of Section 458.301. Any condition
on Petitioner's license based on the DU charge and assault
convi ction exceed the scope of legislative intent in
Section 458. 301.

21. Neither the DU charge nor the assault conviction is
an act or offense which would constitute the basis for
di sciplining Petitioner within the neaning of Section
458.311(5). Neither incident is directly related to the
practice of nmedicine or the ability to practice nmedicine within
t he nmeaning of Section 458.331(1)(c).

22. Respondent alleges that Petitioner is unable to
practice nmedicine with reasonable skill and safety to patients
wi thin the neani ng of Section 458.331(1)(s). Respondent

stipulates that Petitioner is not an al cohol or substance



abuser, but clains that Petitioner has a nental condition that
renders himunable to practice nmedicine with reasonabl e skil
and safety to patients.

23. Petitioner does not have a nental condition that
renders himunable to practice nedicine with reasonable skill
and safety to patients within the neaning of Section
458.331(1)(s). As previously found, Petitioner was the only one
of six entrants to successfully conplete the USF residency
program During that tinme, Petitioner safely conpleted
approxi mately 1,336 operative procedures and, in private
practice, now safely conpl etes approxi mtely 100 operative
procedures each week.

24. As part of the PRN contract, Dr. Janes Edgar perforned
a psychiatric evaluation of Petitioner and issued a witten
report to Dr. Raynond Poom MD., Director of the PRN program
on Cct ober 15, 2001. Petitioner is "capable of practicing with
reasonabl e skill and safety froma psychiatric perspective.”
Petitioner "shows no evidence of an Axis | psychiatric disorder,
no cognitive inpairnment and no gross problemw th reality
testing, no sense of delusional thinking, excessive self-
absorption, etc."

25. The nost striking findings of the clinical exam nation
and psychol ogical testing by Dr. Edgar are rather strong

narcissistic and histrionic traits. Al though these traits

10



exhi bit psychol ogi cal dysfunction of a mld to noderate
severity, the traits do not reach the | evel of a narcissistic or
histrionic personality disorder. There is no adequate basis to
recommend psychot herapy for Petitioner.

26. The PRN contract requires Petitioner to attend regul ar
sessions of psychotherapy with Dr. Kevin Kindelan, a
pr of essi onal psychologist. Dr. Kindelan testified at the
adm nistrative hearing. There is no reason for the
psychot herapy that Dr. Kindelan provides. Petitioner has no
psychol ogi cal probl ens.

27. Dr. Poormis the Director of the PRN program He is
responsi ble for its successful inplenentation. Dr. Pomm
testified at the adm nistrative hearing.

28. Dr. Pomm concluded that Petitioner is a "disruptive
physician.” The PRN contract that is a condition of
Petitioner's license is a "disruptive physician" contract.

29. The term"disruptive physician” is not defined by
statute or any rule that the Board has adopted in accordance
wi th the rul emaki ng procedures prescribed in Section 120. 54.
However, the Board's use of the termas a basis for inposing
conditions on physician |icenses satisfies the statutory
definition of a rule in Section 120.52(15).

30. The Board's use of the term "disruptive physician" as

a ground for inposing conditions on physician |icenses is an

11



agency statenent. The substance of the statenent is that

di sruptive physicians have a nental condition, within the
meani ng of Section 458.331(1)(s), that renders them unable to
practice nedicine with reasonable skill and safety to patients
and requires the inposition of conditions on their |icense

aut hori zed in Section 458.311(5) and (8).

31. The agency statenent satisfies the statutory
requi renment in Section 120.52(15) for general applicability.
Since 1998, the Board has consistently applied the agency
statenent in approximately 200 cases, with the force and effect
of law, as the sole basis for placing physicians under PRN
contracts as "disruptive physicians.” The Board has applied the
agency statenent concerning "disruptive physicians" in every
case in which the physician has no chem cal dependency or Axis |
di agnosi s but exhibits behavior that others have found
problematic. |In each case when a PRN contract has been
requi red, the PRN program has obtained an evaluation froma
conpet ent eval uator such as Dr. Edgar.

32. The agency statenent concerning "disruptive
physi ci ans" i nplenents, interprets, or prescribes the |aw
enacted by the legislature in Section 458.331(1)(s). The Board
interprets and inplenents the term"nental condition” in Section
458.331(1)(s) to nean "di sruptive physician." The agency

statenment does not satisfy the requirenents for any of the

12



exceptions to the definition of a rule in Section 120.52(15)
(a)-(c).

33. The Board has not adopted its "disruptive physician”
rule in accordance with the rul emaki ng procedures prescribed in
Section 120.54. Agency action based on an unadopted rule
concerni ng "di sruptive physicians" determ nes the substanti al
interests of Petitioner.

34. Any agency action that relies on an unadopted rule to
determ ne the substantial interests of a party nust satisfy the
requi rements of Section 120.57(1)(e)2. 1In relevant part, the
agency nust denonstrate that the unadopted rule:

c. |Is not vague, establishes adequate
standards for agency decisions, or does not
vest unbridled discretion in the agency;

[ and]

f. |s supported by conpetent and
substanti al evidence.

35. The unadopted rule is vague and fails to establish
adequat e standards for agency decisions within the nmeani ng of
Section 120.57(1)(e)2c. The Board has never defined the term
"di sruptive physician.” Nor can the Board list any criteria to
determ ne who is a "disruptive physician."

36. There is no psychiatric or psychol ogical definition of
the term"disruptive physician.” Dr. Pomm actually coined the

term Dr. Pomm defines a "disruptive physician" as:

13



One whose behavi or has been such to

interfere with a healthcare teams ability

to safely afford nedical care to patients.
The definition effectively equates behavior with the "nental
condition"” in Section 458.331(1)(s). Dr. Ponmhas related this
definition to the Board, and the Board concurs with it.

37. No written criteria exist for determning who falls
under the Board's definition of "disruptive physician."” Rather,
the term describes a "general cadre of repetitive behaviors" or
"behavi or patterns.” The Board cannot provide a conplete |ist
of behaviors. Mreover, it is not possible to state to what
degree a certain behavior, i.e., yelling or arguing, nust be
denonstrated to satisfy the definition of a "disruptive
physician." VWile "narcissistic personality traits" are

associated with "di sruptive physicians," those traits are not a
sufficient indicator because they can al so be associated with
proper behavi ors.

38. The lack of objective criteria and the resulting
uncertainty surrounding the determ nation of who is, or is not,
a "disruptive physician” |eaves the ultimate determ nation
largely to the discretion of Dr. Ponmas the Director of the PRN
program Dr. Pomm adnmitted that there is substantia

i npreci sion and | ack of specificity in defining the term

“di sruptive physician."

14



39. The agency statement that Petitioner is a "disruptive
physi cian" is not supported by conpetent and substantia
evidence within the neaning of Section 120.57(1)(e)2f. Even if
it were determ ned that the agency statement is not a rule,
within the neani ng of Section 120.52(15), but is energing agency
policy, Respondent failed to explicate the energing policy with
conpetent and substantial evidence.

40. Dr. Pomm did not exam ne or evaluate Petitioner
Rather, Dr. Pommrelied on excerpts of the witten report by
Dr. Edgar, the DU and assault incidents, and eval uati ons of
Petitioner by the chief residents and attendi ng physicians in
t he residency programat USF. However, Dr. Pommtestified that
the DU and assault incidents alone were inadequate to support a
determination that Petitioner is a "disruptive physician."

41. As previously found, Petitioner has no psychiatric or
psychol ogi cal di sorder that renders himunable to practice
medi cine with reasonable skill and safety to patients. However
Dr. Edgar stated in his witten report to Dr. Pomm

The closest | can cone to placing himin a
category that PRN deals with regularly is
possi bl e "di sruptive physician."

42. Dr. Pomm considered adverse eval uations from
Petitioner's supervising physicians during the residency program
at USF. Testinony at the hearing identified the physicians as:

Drs. Back, Beaver, Carey, Cox, Fabri, Flint, G ossbard, Johnson,

15



Mendez, Novitsky, Rodriquez, Rosermurgy, and Wight. Although
Petitioner successfully conpleted the residency program
Dr. Pomm consi dered the adverse eval uations as evi dence that
Petitioner's behavior interfered with the ability of the nedical
teans to safely afford nedical care to patients.

43. On May 19, 1997, Petitioner rotated in the cardiac
service and worked over 100 hours a week. Petitioner had a
di sagreenment with two attendi ng physicians as to the
advisability of their patient orders. There was no violent or
i mproper conduct associated with these di sagreenents, and the
physi ci ans did not conplain about the di sagreenents.

44. Petitioner's advisor nmet with himin My 1997 to
di scuss poor eval uations of Petitioner on the cardi ac service
due to a "dustup” with two attendi ng physicians. Petitioner's
advi sor expl ained that the perception by the attending
physi ci ans was that Petitioner was | ess than enthusiastic when
he was on a service that he did not enjoy and that he needed to
be nore attentive to his responsibilities. On May 15, 1998,
Dr. Wight noted that Petitioner needed to "work on his
i nterpersonal skills."

45. On February 3, 1999, Dr. Fabri, Chief of Surgery at
the Tanpa V. A Hospital, advised Petitioner that, due to his
failure to dictate two operative reports, Dr. Fabri would

suspend Petitioner's operative privileges until Petitioner

16



dictated the reports. However, the threatened suspensi on never
occurred. Rather, Dr. Fabri routinely used such notices to
residents as a neans of getting past-due operative reports

di ct at ed.

46. On April 2, 1999, Dr. Mendez observed that Petitioner
needed to "learn to be nore of a teamplayer.”™ Dr. Beaver
observed that Petitioner was "[v]ery irreverent; actions
unprofessional.”™ Dr. Novitsky stated that Petitioner needed a
| ot of inprovenent "mainly in the attendi ng-resident
relationship.” Dr. Novitsky gave as an exanple Petitioner
| eaving the OR during a heart surgery w thout the approval of
t he attendi ng physician. However, no evidence showed t hat
Petitioner's departure fromthe operating roominterfered with
the ability of the health teamto safely afford nmedical care to
a patient.

47. In July 1999, Petitioner's supervising physician
advised himto neet with his advisors every four to six weeks.
The directions constituted official policy. However, Petitioner
failed to neet with his advisors for nonths.

48. The failure of Petitioner to neet with his advisors
was not a volitional choice by Petitioner. Rather, the busy
schedul es followed by Petitioner and his advisors at several
hospitals in the Tanpa area prevented them from neeting with

each other regularly. During the five-year residency program
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Petitioner perfornmed approximately 1,336 surgical procedures; or
approxi mately one surgical procedure every 1.3 days. During the
sane period, the chief residents that supervised Petitioner
mai nt ai ned a casel oad of approximtely 1,800 to 2,500 patients.
The casel oads were spread between several area hospitals.
Petitioner chose the residency programat USF based on his
belief that the program provides the nost extensive clinical and
surgi cal experience available in a residency program

49. An eval uation on August 16, 1999, includes the coment
fromDr. Cox that Petitioner was, "[p]l|easant, assertive, but
sonmetines msdirected. Asking questions before engaging in
deci sions woul d be well advised."” An evaluation dated
January 3, 2000, included conmments by Dr. Back that Petiti oner
was "[u]nreliable, avoids responsibility, poor work effort
[ Petitioner] should not be pronoted further in this program”
Dr. Mendez found that "[Petitioner] needs to work on
or gani zati on, comuni cati on and accountability.” Dr. Rodriquez
noted t hat "[Petitioner] |acks judgnent and common sense and is
bel ow part [sic] in fund of know edge."

50. An eval uation dated Cctober 2, 2000, contains severa
adverse comrents. Dr. Fabri states that Petitioner, "Can be
very good when he wants to be." Dr. Gossbard states, "I w sh
there were a way to redirect his energy into surgery which is

clearly in second place.” Dr. Mendez states, "[Petitioner]
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is lacking in organizational skills and does not seemto

t ake ownership of the service." Dr. Rodriquez states,
"[Petitioner] has shown sone inprovenent but still has a |ong
way to go." Dr. Back states, "Not present for nost operative

cases and not involved in details of patient care. He is not
fulfilling duties of chief resident.” Dr. Johnson states,
"Shoul d not be allowed to perform vascul ar surgery when he
graduates.”

51. On Novenber 12, 2000, Petitioner's assessnent of a
patient with bowel obstruction was questioned by Dr. Flint, the
attendi ng physician. Dr. Flint accused Petitioner of
m srepresenting an assessnent. In response, Petitioner had his
assessnent verified by another attending physician. Dr. Flint
becanme abusive of Petitioner and, during the incident,
Petitioner yelled at the attendi ng nurse.

52. In correspondence dated Novenber 14, 2000, Dr. Flint
reported that Petitioner had been angry and insubordi nate.

Dr. Flint also reported that Petitioner had been abusive to a
nurse. Petitioner admts that he was insubordinate to Dr. Flint
and yelled at the nurse. However, the actions were integral to
the provision of safe nedical care to a patient during exigent
ci rcunst ances.

53. On Novenber 21, 2000, Petitioner's advisor net with

himto discuss his poor performance on the trauma service.
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Dr. Rosemurgy advised Petitioner he was "held in | ow regard by
many." Dr. Rosenmurgy noted in his report that Petitioner did
not appear to realize how others perceived him and appeared to
choose not to see the shortcom ngs perceived by others. 1In a
handwritten addendum Dr. Rosenurgy expressed concern that
Petitioner did not "hear"” him and doubted that he would inprove.

54. In an evaluation dated March 5, 2001, Drs. Fabri,
Flint, G ossbard, Johnson, and Wight, rated Petitioner's
communi cation skills as "bel ow expectations.” Drs. Back, Fabri,
Flint, Gossbard, and Johnson rated Petitioner's interactions
with staff as "bel ow expectations.” Drs. Back, Fabri, Flint,
Grossbard, and Wight rated Petitioner's dependability as "bel ow
expectations.”

55. On March 5, 2001, attending physicians nmade several
negative coments in their evaluations. Dr. Flint stated
Petitioner, "essentially abdicated the Chief resident function,
m sses rounds, avoid[s] the OR and does not teach.” Dr. Back
stated that Petitioner, "refuses to accept responsibility for
pati ent care and nanagenent that is expected for residents at
his level." Dr. Johnson stated that Petitioner, "should not
practice Vascul ar surgery w thout supervision when he | eaves
this program"” Dr. Fabri stated, "unfortunately, his persona

interactions often get in the way."

20



56. The incidents underlying the evaluations of Petitioner
during his residency program are conpetent and substanti al
evi dence that Petitioner has narcissistic personality traits.
Narci ssistic personality traits include: self-absorption;
haughti ness; arrogance; |ack of enpathy; |ack of understandi ng
actions towards others; and demandi ng and di srespectful behavi or
regardl ess of the inpact on others.

57. The incidents underlying the evaluations of Petitioner
during his residency program are not conpetent and substanti al
evi dence that Petitioner satisfied Dr. Pormis definition of a
"di sruptive physician.” No evidence shows that Petitioner's
behavi or actually interfered with a healthcare teams ability to
safely afford nedical care to patients.

58. Dr. Pormis definition of a "disruptive physician" does
not identify a single behavior, in isolation, that interferes
with the safe delivery of nedical care. Rather, the continuum
of behavior, or repetitive behavior is the safety issue.
Therefore, in determ ning whether a physician's behavior inpacts
the safe delivery of nedical care, it is inportant to viewthe
i ndi vidual's behavior over tine. Over tinme and during stressful
situations, narcissistic personality traits nmay nmanifest a cadre
of behaviors that collectively interfere with the ability of a

health care teamto safely provide nedical care to a patient.

21



59. Wen viewed over tinme, Petitioner's behavior has not
interfered wwth the safe delivery of nedical care to patients.
The residency programat USF is one of the nost stressful and
difficult residency prograns available. During the five-year
resi dency program Petitioner safely afforded nedical care to
patients in approxi mtely 1,336 operative procedures. H's
behavior did not interfere with the ability of the chief
residents in the program and attendi ng physicians to naintain an
average caseload of 1,800 to 2,500 patients and to safely
deliver nedical care to those patients. After |eaving the
resi dency program at USF, Petitioner has, over time, safely
af forded nmedical care to patients in approximately 100 operative
procedures each week

60. There is conpetent and substantial evidence that the
incidents underlying the adverse eval uations of Petitioner
during the residency programrepresent either honest
di sagreenent relating to patient care or ordinary academc
discipline. Wile they may evince narcissistic personality
traits by Petitioner, they do not evince behavior that
interferes with the ability of health care teans to provi de safe
nmedi cal care to patients.

61. Several physicians who conpl eted the residency program
at USF testified at the hearing. The incidents underlying the

adverse eval uations of Petitioner during the residency program
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arose fromdifficulties inherent in the residency programitself
and the conduct of chief residents and attendi ng physicians
toward residents. For exanple, Dr. Flint and certain other
staff physicians in the residency programwere generally

di srespectful and abusive toward residents and other hospita
staff.

62. Petitioner has been practicing general surgery in
Wnter Haven, Florida, with the Gessler dinic. Petitioner's
col | eagues who practice regularly with himin surgery testified
at the admnistrative hearing. Petitioner is not disruptive in
his current practice. He does not engage in behavior that
interferes with the ability of a health care teamto safely
afford nedical care to patients.

63. The Board did not place any conditions on Petitioner's
license as a result of the application submtted by Petitioner.
However, Respondent's PRO raises certain issues surrounding the
application that should be addressed in the interest of
preserving a conplete evidentiary record.

64. As Petitioner neared the successful conpletion of his
residency, Petitioner filed his application for nedical |icense
with the Board on April 4, 2001. The Board made nunerous
requests for additional information. Petitioner answered all of

t hose requests.
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65. One of the questions answered by Petitioner during the
application process was whether Petitioner had been placed on
probation during any nedical training program Petitioner
answered "No" to this question. Prior to providing the answer,
Petitioner checked with adm nistrators in the resi dency program
who told Petitioner that the records did not disclose probation
at any time during the residency programat USF. Personnel in
t he residency programconfirmed to the Board that Petitioner had
never been on probation. However, the information provided to
both Petitioner and the Board was an adm nistrative error.
Petitioner was briefly on "academ c probation” during the
resi dency program

66. Based on the m sdeneanor assault conviction and the
erroneous information provided by Petitioner concerning academ c
probation, the Board ordered Petitioner to: (a) file a corrected
application; (b) pay a new application fee; (c) pay an
adm ni strative fine of $1000; and (d) subnmit to evaluation by
PRN. Petitioner conplied with all of these conditions,

i ncluding a psychiatric evaluation through PRN which was
conducted on October 15, 2001. Respondent stipulated at the
adm ni strative hearing that the Board does not contend that it

i nposed any condition on Petitioner's license as a result of any
m srepresent ati ons of fact on Petitioner's application for a

|icense to practice nedicine.
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67. There are certain procedural issues for which findings
of fact may be appropriate. Based in part upon Dr. Edgar's
report, Dr. Pommrendered his witten report to the Board on
Cctober 22, 2001. Dr. Pomm adopted Dr. Edgar's conclusion that
Petitioner is capable of practicing wwth "reasonable skill and
safety.” However, Dr. Pomm recommended that the Board pl ace
Petitioner on a "disruptive physician contract” with PRN

68. In his witten report to the Board, Dr. Ponmrel ated
Dr. Edgar's conclusion that Petitioner has "narcissistic
personality traits.” However, Dr. Poonmfailed to include in his
report the remainder of Dr. Edgar's statenent that Petitioner
did not have any identifiable Narcissistic Personality D sorder.
Nor did Dr. Pomm i nclude the conclusion by Dr. Edgar that
Dr. Edgar did not recommend any form of psychotherapy for the
Petitioner.

CONCLUSI ONS OF LAW

69. DOAH has jurisdiction over the parties and subj ect
matter of this proceeding. Section 120.57(1). The parties
recei ved adequate notice of the adm nistrative hearing.

70. The parties stipulated at the outset of the
adm nistrative hearing to several matters. First, the only
i ssue for resolution in this proceeding is whether the Board is
aut hori zed by Sections 458. 301, 458.311(5) and (8), and Sections

458.331(1)(c) and (s) to inpose conditions on Petitioner's
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|icense. Second, Petitioner has otherwise fulfilled each of the
other requirenents for receiving a nedical license found in
Section 458.311. Finally, the Board does not contend that the
chal  enged condition on Petitioner's |icense was inposed due to
any m srepresentations of fact on Petitioner's |icense
appl i cation.

71. Petitioner has the burden of proof in this proceeding.

Astral Liquors, Inc. v. State, Departnent of Busi ness

Regul ation, Division of Al coholic Beverages and Tobacco, 432 So.

2d 93, 95 (Fla. 3d DCA 1983); Florida Departnent of

Transportation v. J.WC. Co., Inc., 396 So. 2d 778, 787 (Fla.

1st DCA 1981); Balino v. Departnment of Health and Rehabilitative

Services, 348 So. 2d 349-351 (Fla. 1st DCA 1977). Petitioner
must show by a preponderance of the evidence that he is entitled

to an unconditional |icense. Departnent of Banking and Fi nance,

Di vi sion of Securities and |Investor Protection v. Gsborne Stern

and Co., 670 So. 2d 932, 934 (Fla. 1996); Espinoza v. Departnent

of Busi ness and Professional Regulation, 739 So. 2d 1250, 1251

(Fla. 3d DCA 1999).

72. Petitioner satisfied his burden of proof. The
preponder ance of evidence shows that Petitioner did not conmmt
an act or offense which would constitute the basis for
di sciplining a physician pursuant to Section 458.331(1)(c) or

(s). The DU offense and assault conviction do not directly
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relate to either the practice of nmedicine or the ability to
practice nedicine within the neaning of Section 458.331(1)(c).
Simlarly, the preponderance of evidence shows that Petitioner
does not have a nental condition that renders Petitioner unable
to practice nedicine wth reasonable skill and safety to
patients within the nmeaning of Section 458.331(1)(s).

73. In the absence of an offense or violation under
Section 458.331(1)(c) and (s), the Board has no statutory
authority in Section 458.311(5) to inpose conditions on
Petitioner's license. In the absence of evidence that
Petitioner is a potential danger to the public, the conditions
i mposed on Petitioner's |license exceed the scope of |egislative
intent in Section 458. 301.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Departnment of Health, Board of
Medi cine, enter a final order granting Petitioner's application

for licensure to practice nmedicine wthout condition.
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DONE AND ENTERED this 23rd day of My, 2002, in

Tal | ahassee, Leon County,

COPI ES FURNI SHED,

J. Davis Connor,
Peterson & Mers,

Post O fice Drawer

Esquire

Fl ori da.

DANI EL MANRY

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 23rd day of My, 2002.

W nter Haven, Florida 33883-7608

Lee Ann Gust af son,

Esquire

Ofice of the Attorney General

Depart nent of Legal
The Capitol, Plaza Level

Affairs
01

Tal | ahassee, Florida 32399-1050

Jon M Pellett, Esquire

Barr, Murman, Tonelli,
Sl ot her and Sl eet,

201 East Kennedy Boul evard

Suite 1750

Tanpa, Florida 33602
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Tanya W liams, Executive Director
Board of Medi ci ne

Department of Health

4052 Bal d Cypress Wy

Tal | ahassee, Florida 32399-1701

M Cat herine Lannon, Esquire

O fice of the Attorney General
The Capitol, Plaza Level 01

Tal | ahassee, Florida 32399-1050

R S. Power, Agency Cerk
Departnent of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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